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Introduction

The Agreement commits the EU to maintain 
their financial markets open to firms in the 
UK who wish to supply services through 
establishment (and vice versa), but there 
were no new equivalence determinations in 
the Agreement to add to the UK’s unilateral 
declaration of equivalence of 9 November 
2020 in relation to certain key areas of 
financial regulation or the EU’s time limited 
equivalence determination on UK central 
counterparties. Before reciprocating (or 
not) with its own equivalence decisions it is 
clear that the EU wants further clarification 
as to how the UK intends to diverge from 
EU regulatory frameworks going forwards. 
Both sides have nevertheless signed a Joint 

Declaration on Financial Services Regulatory 
Co-operation with the intention of agreeing 
a Memorandum of Understanding by 
March 2021, the aim of which will be to 
create a framework for “durable and stable” 
regulatory co-operation based “on a shared 
commitment to preserve financial stability, 
market integrity, and the protection of 
investors and consumers”. This, in turn, will 
allow for bilateral exchanges of views on 
“issues of interest” including “appropriate 
dialogue in the process of adoption, 
suspension and withdrawal of equivalence 
decisions”. It is clear that the post Brexit 
journey for financial services has only 
just begun. 

With a leading pan-European financial 
services team and a Tier 1 ranked Brexit 
advisory practice Eversheds Sutherland is 
one of the leading thought leaders on the 
impact of Brexit on financial services. We 
have therefore gathered together this round 
up of commentary on issues relevant to the 
financial services sector in order to help 
our clients focus on the issues that matter 
most, and to provide practical support to aid 
informed decision making.

We hope you find this digest helpful. For 
more information please contact any of the 
authors identified in this document or your 
usual Eversheds Sutherland contact.

Although a Trade and Co-operation Agreement between the UK and the EU was agreed on 24 
December 2020 it did not include any substantive provisions in respect of financial services.

Matthew Allen
Head of Financial Services Sector
T: +44 20 7919 4956 M: +44 778 862 8665
matthewallen@eversheds-sutherland.com
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Although a UK-EU FTA (the Trade and Co-operation 
Agreement or “TCA”) was agreed, it did not include any 
substantive provisions in respect of financial services. 
Since 1 January 2021, cross-border financial services trade 
between the UK and the EU are governed by the UK and 
EU third country equivalence regimes embedded into their 
respective financial services regulations. The UK has found 
the EU equivalent in respect of 28 such regimes. The EU 
has found the UK temporarily equivalent in respect of only 
central counterparties (for 18 months) and central security 
depositories (for 6 months) and had said that there will be 
no extensions to those temporary equivalence decisions 
as it seeks to drive the relevant derivatives and custody 
business onshore to the EU.

The end of the Brexit transitional period does therefore 
close one era of opportunity, but it also opens another.
While the fragmentation of the UK and EU27 financial 
services markets is an unwelcome development which 
risks a reduction of liquidity and breadth of services in the 
EU27 market, independence will open other possibilities for 
the UK. The UK has already used its equivalence regimes 
to grant equivalence to various aspects of 33 countries’ 
financial services regimes, with more findings to follow. 
The UK is also currently negotiating a financial services free 
trade and mutual recognition agreement with Switzerland 
which goes beyond what EU passporting offers. Many 
parties, including Eversheds Sutherland, are working on 
proposals for an ambitious financial services agreement 
between the UK and the US.

The Chancellor, Rishi Sunak, has also put forward a number 
of key initiatives, including a new overseas fund regime, a 
new fund structure (the Long Term Asset Fund) and a new 
green plan, seeking, as he stated in an interview following 
the deal, to make the UK “the most competitive and 
dynamic place in the world to do business.”

For the present, we remain of the view that the only 
sustainable approach to conducting financial services trade 
across the UK-UE27 border after the end of the TIP is to set 
up a fully authorised branch or subsidiary in both the UK 
and the EU. 

The TCA and 
financial services

For financial services, the end of the Brexit transitional or implementation period (“TIP”), was a moment of significant change.

See our client briefings:

Answering your questions - FAQs on the implications 
of the TCA for Financial Services firms.

A new transatlantic gold standard? - The future of US/UK 
trade in financial services post Brexit.

Julian Brown
Partner

T: +44 20 7919 0539 M: +44 778 577 8628
julianbrown@eversheds-sutherland.com
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Equivalence
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UK equivalence decisions 
The UK Government’s policy is that the UK’s financial 
services markets should be open, transparent and well 
regulated. Accordingly it has found the EU to be equivalent 
in respect of 28 of 32 categories of equivalence regime. 

The UK Government has also found various aspects 
of 32 other countries and territories financial services 
regulations equivalent to UK regulations, finding the USA 
alone equivalent in respect of 21 categories of equivalence 
regime, which is more equivalence findings in respect of 
one nation in one month than the EU has made in respect 
of the entire world in nearly a decade. The UK Government 
has set out its equivalence decisions in a table. Below, our 
summary table looks at some key equivalence decisions in 
respect of some larger financial services centres. 

Since publishing the table, the UK Government has made 
a further finding of equivalence in respect of Switzerland 
which will allow the trading of UK shares on Swiss stock 
exchanges to be treated as complying with the share 
trading obligation in Article 25(4)(a) UK MiFID, effective from 
3 February 2021. 

Equivalence Regime EU/EEA
Jersey, 
Guernsey,
IoM

Switzerland Hong Kong Singapore USA

UK Credit Requirements Regulation:

credit institutions (Art 107(4))

exchanges (Art 107(4))

investment firms (Art 107(4))

internal models (credit institutions) 
(Art 142(2))

internal models (investment firms) 
(Art 142(2))

UK Credit Rating Agencies Regulation (Art 5(6))

UK EMIR:

regulated markets (Art 2a)

recognition of third country CCPs  
(Art 25)

UK Benchmarks Regulation – equivalence of legal 
and supervisory framework (Art 30)

UK MiFIR – derivatives trading obligation (Art 28(4))

UK MiFID – share trading obligation 
(Art 25(4)(a))

From 03/02/2021

See FAQ 6 in our “Answering your questions - FAQs on 
the implications of the TCA for Financial Services firms.”
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Those three factors involve processes not events. 
Divergence will occur over time). How the UK uses its 
regulatory discretion regarding EU firms will emerge and 
evolve over time, as will how the temporary permissions 
regimes affect EU firms. These factors have a sufficiently 
uncertain frame of reference and timeframe so as to permit 
the Commission reasons to put off making equivalence 
decisions indefinitely. 

In the Q&A the Commission added, The emphasis on 
“interest” is significant here. The implication is that the UK 
has made equivalence findings because it is in the interests 
of the UK, as a global financial centre, to have market as 
open as possible to actual and potential EU clients. For the 
EU, it was in the interests of its financial stability to make 
the temporary equivalence decisions it has made in respect 
of CCPs and the UK CSD. Yet at a time when the EU is 
concerned to build up its financial services capability it is 
arguable that any equivalence finding which makes it easier 
for UK financial services firms to service EU clients from the 
UK is not in the EU’s interests and thus the logical thing for 
the EU to do is not to make any such findings.

EU equivalence decisions  
The EU has made two temporary equivalence decisions:

 – Central counterparties (“CCPs”) ESMA made an 
equivalence decision recognising the three UK CCPs, ICE 
Clear Europe Limited, LCH Limited, and LME Clear 
Limited, as temporarily eligible to provide their services in 
the EU as third country CCPs (“TC-CCPs”) for 18 months 
from 1 January 2021 until 30 June 2022. ESMA has stated 
that this temporary equivalence decision will not be 
extended and that it expects market participants to 
migrate their Euro denominated derivatives trades to EU 
CCPs in accordance with the derivatives trading 
obligation in Article 28 (4) EU MiFIR no later than that 30 
June 2022 

 – Central securities depository (“CSD”) ESMA made an 
equivalence decision recognising the UK CSD, Euroclear 
UK & Ireland Limited, as temporarily recognised as a third-
country CSD (“TC-CSD”) for 6 months from 1 January 
2021 to 30 June 2021. ESMA has stated that this 
temporary equivalence decision will not be extended and 
that it expects market participants, mostly Irish corporates, 
to migrate their Euro denominated securities to EU CSDs 
in accordance with the share trading obligation in Article 
25(4)(a) EU MiFID no later than 30 June 2021 

Despite its undertaking in the Political Declaration issued 
jointly by the UK and EU in January 2020 alongside the 
Withdrawal Agreement to make an assessment of the UK’s 
financial services regulatory framework for the purposes 
of making equivalence decisions by the end of June 2020, 
the EU has is not expected to make any further equivalence 
decisions until March 2021 at the earliest.

The most recent explanation for not having made 
any permanent equivalence decision was given in the 
Commission’s Questions & Answers: EU-UK Trade and 
Cooperation Agreement, issued alongside the TCA on 24 
December 2020, in which it said,

The value of equivalence decisions
Even if granted, equivalence is still not a sufficient basis on 
which to found a cross-border financial services business. 
The equivalence regimes are limited and fragmented, 
with significant areas of endeavour, including retail and 
wholesale financial services, excluded from their remit. 
Under the relevant EU and UK law relating to equivalence, 
equivalence decisions can be withdrawn without cause 
at 30 days’ notice. Businesses seeking to rely upon 
equivalence will still need to ensure that they have an 
alternative plan in place which can be activated swiftly in 
order to avoid a withdrawal of the equivalence regime they 
rely upon disrupting their business.

The Commission has assessed the UK’s replies to the 
Commission’s equivalence questionnaires in 28 areas. 
A series of further clarifications will be needed, in 
particular regarding how the UK will diverge from EU 
frameworks after 31 December, how it will use its 
supervisory discretion regarding EU firms and how the 
UK’s temporary regimes will affect EU firms. For these 
reasons, the Commission cannot finalise its 
assessment of the UK’s equivalence in the 28 areas and 
therefore will not take decisions at this point in time. 
The assessments will continue.

The Commission has taken note of the UK’s 
equivalence decisions announced in November, 
adopted in the UK’s interest. Similarly, the EU  
will consider equivalence when they are in the  
EU’s interest.

Thomas Pritchard
Principal Associate PSL

T: +44 20 7919 4679 M: +44 771 745 0717
thomaspritchard@eversheds-sutherland.com
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Temporary 
permissions

Regime Period

CCPs Temporary Recognition Regime 1 year

CSDs Transitional Regime 6 months

Contract run-off Financial Services Contracts Regime (“FSCR”) 5 years for non-insurance contracts

15 years for insurance contracts

Credit rating agencies (“CRAs”) Temporary Recognition Regime 1 year

Data service reporting 
providers (“DRSPs”)

Temporary Authorisation Regime 1 year

Electronic money institutions 
(“EMIs”)

Temporary Recognition Regime 1 year

Firms Temporary Permission Regime (“TPR”) Up to 3 years depending on landing slot

Funds Temporary Marketing Permission Regime (“TMPR”) Up to 3 years depending on landing slot

Payment institutions (“PIs”) Temporary Recognition Regime 1 year

Trade repositories (“TRs”) Temporary Recognition Regime 1 year

UK temporary permissions regimes 
The UK has introduced a range of temporary recognition, 
permission and authorisation regimes. The temporary 
regimes are intended to smooth the transition for EU 
financial services firms which market to, sell to and operate 
in the UK and ensure that they can continue to operate 
while making the necessary arrangements and obtaining 
the relevant authorisations.

See our client briefing and flowcharts:

Key considerations for firms and funds in the FCA’s 
temporary permissions regime.

Flowchart for firms.

Flowchart for funds.

and processes for the marketing of funds into the 
UK from 1 January 2021.

EU27 temporary permissions regimes  
A handful of EU member states have put in place some 
limited transitional arrangements:

Lindi Rudman
Legal Director

T: +44 20 7919 0837
lindirudman@eversheds-sutherland.com

 – Cyprus 

 – France 

 – Italy 

 – Luxembourg 

 – Norway 

 – Portugal 

 – Spain

See FAQ 11 in our “Answering your questions - FAQs on 
the implications of the TCA for Financial Services firms.”

See FAQ 9 in our “Answering your questions - FAQs on 
the implications of the TCA for Financial Services firms.”
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The intended regulatory outcomes of financial services 
regulation are frequently set at a global level by 
international bodies such as the OECD and the Basel 
Committee and in most cases are shared by all financial 
regulators across the globe: to have transparent, efficient 
and well-regulated financial services markets where fraud, 
market manipulation, money laundering and terrorist 
financing are all deterred, minimised and punished.

Regulatory processes are the means by which a financial 
services regulator ensures those financial services firms that 
it regulates meet its desired regulatory outcomes.

Philosophically the UK regulatory authorities are more 
concerned about regulatory outcomes than regulatory 
processes and figures such as the current Governor of 
the Bank of England and former CEO of the FCA Andrew 
Bailey have given speeches in which they have declared 
themselves happy to consider alternative, less costly and 
burdensome regulatory processes, provided that they 
deliver the same or better regulatory outcomes. 

The EU, on the other hand, tends not to distinguish 
between regulatory processes and regulatory outcomes 
and is prone to consider third countries which adopt 
regulatory processes which deliver the same regulatory 
outcomes but at lower compliance costs for firms as 
unfairly competing with the EU.

The EU also tends to characterise third country’s divergence 
in respect of regulatory processes as divergence which 
undermines or precludes EU findings of equivalence for that 
a third country’s financial services regime.

Divergence

Divergence in respect of financial services regulation comes in two principal forms: divergence of regulatory outcomes and 
divergence of regulatory processes. 

Thomas Pritchard
Principal Associate PSL

T: +44 20 7919 4679 M: +44 771 745 0717
thomaspritchard@eversheds-sutherland.com

For a discussion of the drivers of divergence, see FAQ 
20 in our “Answering your questions - FAQs on the 
implications of the TCA for Financial Services firms.”
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EU member state regulators will consider every means of 
communication used by a UK firm to determine whether 
it has solicited, promoted or advertised its investment 
services or activities, or its financial instruments to 
clients or potential clients in the EU. Those means of 
communication include:

 – press releases

 – internet advertisements

 – brochures

 – phone calls 

 – face to face meetings 

ESMA has issued a statement warning UK firms against 
engaging in “questionable practices” in relation to reverse 
solicitation. ESMA reports that UK firms are “trying to 

circumvent MiFID II requirements by including general 
clauses in their Terms of Business or through the use of 
online pop-up “I agree” boxes whereby clients state that 
any transaction is executed on the exclusive initiative of the 
client.” ESMA suggests that these terms and statements are 
not true reflections of the state of affairs between UK firms 
and current or potential EU clients.

Reverse 
solicitation

Third country firms (including UK firms) with no established branch in the EU can, if an EU client has initiated contact “at 
its own exclusive initiative”, provide new services to that EU client, under Article 42 EU MiFID. This right is protected by the 
terms of Article CAP.3.1 TCA which provides,

Each Party shall allow … the free movement of capital 
for the purpose of liberalisation of investment and 
other transactions as provided for in Title II [Services 
and Investment] of this Heading.

Where a third-country firm solicits clients or potential 
clients in the Union or promotes or advertises investment 
services or activities together with ancillary services in 
the Union, it should not be deemed as a service provided 
at the own exclusive initiative of the client.

However, Recital 111 of EU MiFID II provides, 

Ronald Paterson
Partner

T: +44 20 7919 0578 M: +44 777 081 7001
ronaldpaterson@eversheds-sutherland.com

See also our client briefing “ESMA statement on UK firms relying 
upon reverse solicitation for the provision of services to current 
and potential EU clients.”

See FAQ 15 in our “Answering your questions - FAQs on 
the implications of the TCA for Financial Services firms.”

10

Making the complex clear  
Financial Services and the trade and co-operation agreement

https://www.esma.europa.eu/sites/default/files/library/esma35-43-2509_statement_on_reverse_solicitation.pdf
https://www.esma.europa.eu/sites/default/files/library/esma35-43-2509_statement_on_reverse_solicitation.pdf
https://www.esma.europa.eu/sites/default/files/library/esma35-43-2509_statement_on_reverse_solicitation.pdf
mailto:ronaldpaterson%40eversheds-sutherland.com?subject=
mailto:ronaldpaterson%40eversheds-sutherland.com?subject=
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial_services/ESMA-statement-UK-relying-on-reverse-solicitation-for-EU-clients_190121
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial_services/ESMA-statement-UK-relying-on-reverse-solicitation-for-EU-clients_190121
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial_services/ESMA-statement-UK-relying-on-reverse-solicitation-for-EU-clients_190121
https://www.eversheds-sutherland.com/documents/services/financial/FS-TCA-FAQs.pdf


From regional to global 
The end of the Brexit transitional period closes one era of 
opportunity, but it also opens another.

While the fragmentation of the UK and EU27 financial 
services markets is an unwelcome development which 
risks a reduction of liquidity and breadth of services in the 
EU27 market, independence will open other possibilities for 
the UK. The UK has already used its equivalence regimes 
to grant equivalence to various aspects of 33 countries’ 
financial services regimes, with more findings to follow. 
The UK is also currently negotiating a financial services free 
trade and mutual recognition agreement with Switzerland 
which goes beyond what EU passporting offers. Many 
parties, including Eversheds Sutherland, are working on 
proposals for an ambitious financial services agreement 
between the UK and the US.

Future of funds
The Chancellor, Rishi Sunak, has also put forward a number 
of key initiatives, including a new overseas fund regime, 
a new fund structure (the Long Term Asset Fund) and 
a new green plan, seeking, as he stated in an interview 
following the deal, to make the UK “the most competitive 
and dynamic place in the world to do business.” The green 
plan will see the Taskforce on Climate-related Financial 
Disclosures (“TCFD”) apply to all financial institutions 
by 2025, a new green taxonomy (which we expect to 
be consulted on shortly) and a new sustainable green 
bond structure.

HM Treasury has published their “Review of the UK funds 
regime: A call for input” seeking comments from market 
participants and other interested parties on a large number 
of suggestions HMT has received to improve the UK funds 
regime, covering both the regulation and taxation of 
investment funds. 

The call for input builds on the work of the Asset 
Management Taskforce and responds to the 
recommendations made by the UK Fund Regime Working 
Group in its 2019 report. 

The intention is to identify options which will make the UK 
an attractive location to set up, manage and administer 
funds, and to better meet investors’ needs for a wider 
range of more efficient investments. This includes reforms 
to the UK tax regime. HMT is strongly of the opinion that 
managers of UK funds will have a greater opportunity to 
distribute funds globally if the attractiveness of the UK funds 
regime is enhanced.

See our client briefings:

Ten further things for asset managers to note about the 
end of the transitional period.

Asset 
management

For the present, we remain of the view that the only sustainable approach to conducting financial services trade for asset managers across the UK-UE27 border after the 
end of the TIP is to set up a fully authorised branch or subsidiary in both the UK and the EU.

The Chancellor’s statement on the future of UK financial 
services: a new chapter.

HM Treasury’s Review of the UK funds regime: 
a call for input.

The UK-EU trade deal and the end of the Brexit transitional 
period: things asset management firms should think about.

Ten things for asset managers to note about the end of the 
transitional period.

Michaela Walker
Head of Financial Services Product Group

T: +44 20 7919 0541 M: +44 788 780 4075
michaelawalker@eversheds-sutherland.com
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Furthermore, all EU jurisprudence including European 
Commission decisions have become part of UK law. The 
enforcement powers of the Competition and Markets 
Authority (“CMA”) and the FCA have, however, changed. 
They can no longer enforce EU competition law in the UK.
 
The UK merger regime remains unaffected except that 
the CMA now has jurisdiction to investigate more mergers 
because the EU Merger Regulation “one-stop-shop” for 
pan-European mergers no longer applies in the UK. 

EU competition law will continue to apply to UK financial 
institutions in respect of business they conduct in the EU 
and where their conduct has an effect on trade in the 
EU. It will, however, be more difficult for the European 
Commission to investigate UK businesses, because it no 
longer has the power to raid UK business premises. 

UK financial institutions which operate in the EU risk being 
subject to parallel UK and EU investigations into multi-
jurisdictional mergers and competition breaches. This 
may result in higher legal fees and potentially higher fines 
for breaches of competition law. There is also the risk of 
conflicting decisions.

Competition

The end of the transition period did not change the UK competition law principles. The two main prohibitions relating to 
(a) agreements which distort or restrict competition, and (b) the abuse of a dominant position remain the same. 

Julia Woodward-Carlton
Partner

T: +44 20 7919 4770 M: +44 776 871 3061
juliawoodwardcarlton@eversheds-sutherland.com

Annabel Borg
Principal Associate PSL

T: +44 20 7919 4707 M: +44 746 490 6210
annabelborg@eversheds-sutherland.com
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Jurisdiction Clauses
The change to the UK’s legal status on 1 January 2021 
means that the loan market is now focusing on the 
jurisdiction clause. 

What was the position pre Brexit?
As a member of the EU (and during the TIP) the UK had 
the benefit of Regulation (EU) 1215/2012 of the European 
Parliament and of the Council on jurisdiction and the 
recognition and enforcement of judgments in civil and 
commercial matters (recast) (“Brussels Recast”). Subject to 
certain exceptions and qualifications, Brussels Recast meant 
that the UK benefited from the reciprocal recognition and 
enforcement of judgments with member states of the EU in 
respect of commercial agreements, such as loans.

The market standard position for loan agreements was to 
include a unilateral (or asymmetric) exclusive jurisdiction 
clause, so called because while it requires the borrower and 
guarantor group to bring proceedings in pre-agreed courts, 
the finance parties are able to start proceedings where they 
choose. Although these clauses were not problem free in 
certain jurisdictions, they were widely used in contracts 
between EU member states and the UK. For finance parties, 
they allow flexibility about where to bring proceedings.

What does the TCA say about recognition and 
enforcement of judgments?
The TCA is silent on arrangements between the UK and 
the members of the EU in respect of the recognition 
and enforcement of judgments relating to commercial 
arrangements.

What does this mean for loans?
From 1 January 2021, the enforcement of UK judgments 
in EU member states (and EU judgments in the UK) will be 
governed by (i) international conventions, if applicable; or 
(ii) if there is not an applicable international convention, the 
domestic law of the relevant jurisdiction.

In relation to the UK and the EU the applicable agreement 
relating to the recognition and enforcement of judgments 
is the Convention of 30 June 2005 on Choice of Court 
Agreements (“Hague 2005”). The EU acceded to Hague 
2005 on 1 October 2015. The UK redeposited the accession 
instrument on 28 September 2020 to allow it to accede in 
its own right from 1 January 2021. 

Corporate 
banking

Issue 2: There is some debate about whether the 
UK has been a continuous member of Hague 2005 
since 2015 or whether Hague 2005 will only apply 
to judgments from the UK courts on and from 
1 January 2021. This means that even if historic 
loan documentation contains a two-way exclusive 
jurisdiction clause, we can’t be certain that Hague 
2005 will apply to it.

Issue 1: Given the lack of authority to the contrary it 
must be assumed that Hague 2005 does not apply 
to contracts where jurisdiction is given to a Hague 
signatory jurisdiction by way of a unilateral exclusive 
jurisdiction clause. Hague 2005 applies to judgments 
relating to contracts with two-way exclusive 
jurisdiction clauses. If a contract is not within Hague 
2005 then recognition and enforcement of a dispute 
will be down to the domestic law of the relevant 
jurisdiction where recognition/enforcement is 
sought, which could potentially be more costly, time 
consuming and procedurally difficult.
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A potential solution?
The Convention on jurisdiction and the recognition and 
enforcement of judgments in civil and commercial matters 
(“Lugano 2007”) is a convention between the EU, Iceland, 
Norway and Switzerland. The UK applied to join it in its own 
right on 8 April 2020. However, the approval of the other 
parties is required and, as at the date of this briefing, this 
has not been received from the EU. If the UK’s accession 
is approved then there will likely be a delay before it takes 
effect and it may not apply retrospectively to 1 January 
2021. Although Lugano 2007 is not equivalent to Brussels 
Recast, it is viewed by many as being the best option (bar a 
specific agreement between the UK and the EU to replicate 
the Brussels Recast position). 

What does this mean in practice?
For those involved in UK/EU cross border transactions, a 
decision needs to be made by the parties and their advisers 
on whether to select a unilateral exclusive jurisdiction 
clause or a two-way exclusive jurisdiction clause (or 
whether a different option, such as arbitration, may be 
preferable). The analysis of where to enforce will have to 
happen at a much earlier stage and the outcome will vary 
depending on the jurisdictions involved, the security and 
guarantee package, and where and how the finance parties 
are likely to want to enforce. 

We also can’t forget about pre 1 January 2021 transactions. 
Depending on the UK’s accession to Lugano 2007, there 
may be a benefit to amending the jurisdiction clause in 
historic agreements.

The once ‘boilerplate’ jurisdiction clause is now going to 
be the subject of significantly more attention. More detail 
on recognition and enforcement of judgments and our 
briefings on this topic can be found in Dispute Resolution 
below.

Restrictions on Lending
When structuring loan transactions finance parties will 
need to ensure they are able to operate in the relevant 
jurisdictions where obligors and bank accounts are located 
and agency services are provided. A linked point for the 
loan market will be future proofing carefully structured 
transactions to ensure that the finance parties have control 
over future accessions of obligors. This will ensure that 
finance parties are not obliged to provide services in 
jurisdictions where they are not legally able to perform 
that service. This point would need to be dealt with in the 
drafting of the transaction documents. See Temporary 
Permissions above.

Nick Swiss
Partner

T: +44 20 7919 0742 M: +44 777 047 8644
nickswiss@eversheds-sutherland.com

Susannah Gate
Principal Associate PSL

T: +44 121 232 1312 M: +44 782 446 0378
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14

Making the complex clear  
Financial Services and the trade and co-operation agreement

mailto:nickswiss%40eversheds-sutherland.com?subject=
mailto:nickswiss%40eversheds-sutherland.com?subject=
mailto:susannahgate%40eversheds-sutherland.com?subject=


Cyber 
security

Thematic Cooperation on Cyber Security 
Less than two of the 1449 pages of the EU-UK Trade 
and Co-operation Agreement (“TCA”) are devoted to 
cybersecurity (and then only in the context of a desire to 
create a framework for co-operation and allow UK limited 
participation in ENISA and other EU-wide cyber advisory 
bodies). This is despite Michel Barnier’s remarks in his 
speech summarising the outcome of the negotiations in 
respect of the aims of protecting citizens in the Single 
Market and building a new partnership with the UK (an 
“entente cordiale” rather than an “entente familiale”).

The cybersecurity provisions of the TCA appear in the 
section entitled “Thematic Cooperation” and amount only 
to vague obligations in respect of encouraging regular 
dialogue and cooperation between the EU and the UK 
“aimed at promoting and protecting an open, free, stable, 
peaceful and secure cyberspace based on the application 
of existing international law and norms for responsible 
State behaviour and regional cyber-confidence building 
measures”. This is a weakening of the previous pre-Brexit 
position – as the UK now sits outside the EU framework, 
it has no specific obligations to co-operate whilst at the 
same time losing the benefit of early warning around 
critical incidents or events that may impact on the 
stability of the UK’s own critical national infrastructure. 

Even the obligations to co-operate with the EU Agency 
for Cybersecurity (“ENISA”) in the TCA are limited to 
certain activities which make up only a part of ENISA’s 
regulatory mandate. With a new (more outward looking) 
administration in the White House, we may see more 
cooperation between US and UK 

Adequacy in respect of Personal Data but not Critical 
National Infrastructure?
The fact that these provisions do not appear in the part 
relating to “liberalisation” of digital trade nor in the non-
regression level playing field provisions is interesting in 
itself. Whereas the protection of personal information 
and data is partially dealt with in the context of what the 

TCA says about the EU considering an adequacy decision 
for the UK (under GDPR), in respect of securing critical 
national infrastructure we are left with this 1 page of general 
“collaborative” language. 

Of course the protection of personal data is important, 
but so is the security and integrity of our hospitals, ports, 
airports, railways, waterways, energy sources, financial 
systems and drinking water. 
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Divergence or Assimilation? Financial and 
Telecoms Sectors 
The silence of the TCA in other aspects is also relevant. For 
example, it makes no mention of participation by the UK in 
the EU’s proposed digital operational resilience regime: the 
Digital Operational Resilience Act (or “DORA”). The Act was 
published in draft by the European Commission to build 
on existing information and communications technology 
risk management requirements and to establish a clearer 
foundation for EU financial regulators over operational 
resilience, including expanding their remit to bring into 
scope critical technology service providers, including Cloud 
providers. Without any mention of this regime in the TCA, 
there is therefore no attempt to ensure the UK and EU 
streamline their approaches to ensure the resilience and 
integrity of financial institutions (despite the best efforts 
of the Financial Stability Board – the “FSB”). We anticipate 
that we may see some regulatory arbitrage around digital 
resilience, as both the EU and UK vie to establish more 
effective regimes to regulate big tech companies and 
manage concentration risk (in other words the reliance of 
financial institutions on an increasingly small number of 
large Cloud service providers).

Staying with the theme of regulatory divergence, we have 
already seen the UK Government wanting to follow its 
own direction of travel in cybersecurity regulation with the 
publication of the Telecommunications (Security) Bill last 
year and we can expect to see more of our own UK policy 
and regime for 5G rollout, particularly with the proposed 
powers to remove high risk vendors from the 5G network. 
At the same time the current network and information 
systems security regulations in both the UK and the EU 
(based originally on an EU directive) are being reviewed. 
From the UK side, the UK Government has proposed 
technical amendments to the UK Network and Information 
Systems Regulations 2018 but with the aim of ensuring 
that the regulation remains proportionate and targeted. 
From the European side, there were already differences 
in national implementation of the underlying Directive on 
Security of Network and Information Systems (Directive 

(EU) 2016/1148 – the “NIS Directive”) in each of the EU’s 
Member States, resulting in discrepancies between member 
states even at the level of which services were within scope. 
Again, there is going to be a divergence of approach here: 
the UK’s approach on its review is to seek to reduce the 
burden of the regulations by ensuring proportionality and 
a targeted approach, whereas the EU seeks to reduce the 
areas of divergence between member states and increase 
the scope of its regulatory reach.

What does the future hold?
Whether the co-operation between the UK and the EU 
suggested by the TCA will evolve into a more standardised 
approach to enforcement remains to be seen, but the 
current signals suggest otherwise. Perhaps the negotiators 
of the Trade and Cooperation Agreement recognised 
the difficulties involved in framing a response in a world 
where risk increases as connectivity increases (whilst at the 
same time trying to protect the national infrastructure of 
individual member states) and that a generalised framework 
of cooperation is perhaps the most practical outcome for 
now. Or perhaps they simply ran out of time to negotiate 
anything better.

At a global level, multinational organisations and financial 
institutions appear to be converging in spite of (and 
not because of) legislation. Standards (such as the ISO 
suite, NIST, SOC controls and PCI-DSS) promulgated by 
international standards-setting and accreditation bodies 
(and not governments) are commonly the benchmark 
used to test “what good looks like” in the absence of a 
consensus.

Cyber security legislation and regulation throughout the 
world varies significantly depending on the sophistication 
of the local regulators and government agencies and their 
ability to stay abreast of the rapidly evolving risk landscape. 
As such, a technology neutral, risk-based framework, which 
encourages early reporting of incidents and collaboration 
between government agencies, remains the best way to 
manage what is increasingly regarded as a shared risk.

Claire Stewart
Principal Associate PSL

T: +44 20 7919 4856 M: +44 786 715 5050
clairestewart@eversheds-sutherland.com

Craig Rogers
Partner

T: +44 20 7919 0707 M: +44 746 491 8422
craigrogers@eversheds-sutherland.com

Jake McQuitty
Partner

T: +44 20 7919 0600 M: +44 774 753 2453
jakemcquitty@eversheds-sutherland.com

16

Making the complex clear  
Financial Services and the trade and co-operation agreement

mailto:clairestewart%40eversheds-sutherland.com?subject=
mailto:craigrogers%40eversheds-sutherland.com?subject=
mailto:jakemcquitty%40eversheds-sutherland.com?subject=
mailto:jakemcquitty%40eversheds-sutherland.com?subject=


Data 
Protection

Transfers of personal data from the UK to the EU
Personal data can continue to flow from the UK to the 
EU as before as the UK has found the EU adequate for 
data protection under Article 45 of the UK General Data 
Protection Regulation (“GDPR”).

Transfers of personal data from the EU to the UK
The Trade and Co-operation Agreement (“TCA”) provides 
that personal data can flow freely from the EU to the UK, 
without the need for additional measures, for a grace period 
of four months, which can be extended for a further two 
months if neither party objects.

If, before the expiry of the grace period, the EU finds 
the UK adequate for data protection then personal data 
can continue to flow. If it does not, the UK will be a third 
country for the purposes of EU GDPR. This means that 
personal data transfers from the EU to the UK will be 
considered restricted transfers unless EU data exporters 

take further measures to ensure adequacy for personal 
data. Such measures include entering into EU standard 
contractual clauses (“SCCs”) or implementing binding 
corporate rules (“BCRs”), or relying on derogations under 
EU GDPR. If the EU does not make a data adequacy 
decision in respect of the UK, firms must consider whether 
it is appropriate to transfer UK personal data to the EU for 
processing, as returning that data to the UK may not be 
straightforward.

See our client briefings:

EU-UK data transfers post Brexit – Update.

Lorna Doggett
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Derivatives

Regulatory co-operation or regulatory divergence? 
Crucially the TCA does not address the equivalence or 
regulatory co-operation with respect to the UK financial 
services framework. The EU and UK have not met their 
target for determining equivalence assessments with 
respect to the UK’s financial services regulatory framework. 
The EU has however, adopted temporary equivalence 
decisions with respect to UK central counterparties in 
relation to cleared derivatives until 30 June 2022, which will 
provide some relief for market participants. 

Although the UK has onshored key pieces of EU legislation 
in relation to the derivatives and securities financing 
transaction (“SFT”) markets meaning that there are close 
synergies between the UK and EU regulatory frameworks, 
the EU has been reluctant to provide a clear timetable for 
concluding equivalence assessments with respect to the UK 
regulatory regime. 

Although the differences between the UK and EU derivatives 
and SFT regimes are currently limited, the UK’s potential 
appetite for divergence has been evidenced by how the UK 
has made changes to the Securities Financing Transaction 
Regulation (“SFTR”) when onshoring that legislation into  
UK law. 

Reporting under SFTR 
The UK has onshored the SFTR into UK law and financial 
counterparties will be required to report to a trade 
repository registered with or recognised by the FCA. 
Counterparties located in the EEA which were already 
registered to UK trade repositories will need to take steps to 
ensure that they register with an EEA based trade repository 
instead. Firms may also note that UK branches of EEA 
located firms could be required to carry out dual reporting 
arrangements under the UK and EU SFTR regimes. 
The UK has diverged from the EU SFTR regime with respect 
to reporting of SFTs by non-financial counterparties 

(“NFCs”). As is the case under the EU SFTR regime, EU NFCs 
are required to report their SFTs from 11 January 2021. 
Under the UK regime however, NFCs will not be required to 
report SFTs to UK trade repositories. 

European Market Infrastructure Regulation (“EMIR”) 
UK-based entities will now need to report transactions in-
scope of UK EMIR to a trade repository which is recognised 
by the FCA or, to a trade repository which has granted 
temporary authorisation post Brexit.

See our client briefings:

For users of derivatives in the EU and UK, the Trade and Co-Operation Agreement (“TCA”) did not provide a comprehensive framework for the trading of derivatives 
across the UK and EU markets. In the absence of clear arrangements for mutual market access for EU and UK firms, there is an increased risk of market fragmentation 
within the derivatives market as a whole.

UK regulation of derivatives to 
become less… derivative.”
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Dispute 
resolution

Applicable Law
Rules concerning choice of law under Rome I and Rome II 
are unaffected.

Jurisdiction of Courts and Enforcement of Judgments
The UK has unilaterally adopted the Brussels Regime 
onto the statute book, but this only works insofar as non-
reciprocal arrangements are concerned. 

Where reciprocal arrangements are required to make 
sense of the retained EU law, for example recognition and 
enforcement of judgments and jurisdiction clauses, parties 
will need to look for alternative bases. 

The UK has acceded in its own right to the Hague 
Convention on Choice of Court Agreements 2005 (“Hague 
2005”) which provides a statutory basis for the recognition 
and enforcement of jurisdiction clauses and judgments 
which fall within its scope, but it does not present a 
complete solution:

 – it does not include the EFTA states outside of the EU

 –  there are some contracts that are excluded from the 
scope of Hague 2005

 –  there is also argument as to the date of commencement 
in the UK given that the UK’s previous membership of 
Hague 2005 was by virtue of its membership of the EU, 
although the approach of EU member states’ courts on 
this is currently unknown

If Hague 2005 does not apply, recognition and enforcement 
of UK judgments within the EU and vice versa may be 
determined by bilateral agreements or local laws.

In any of these outcomes, the key take away is that cross 
border litigation within the EU and EFTA is likely to take 
more time and be more costly going forward.

For proceedings which were instigated before the end of 
the implementation period, the Brussels Regime still applies.

Focusing on dispute management: 10 things you need to 
know now Britain has left the EU.

Making sense of Brexit: How will Brexit affect where I 
commence my litigation and how I enforce my judgment?

How will UK and EU courts treat jurisdiction and enforcement 
following the end of the Brexit Implementation Period?

Richard Little
Partner
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richardlittle@eversheds-sutherland.com

See our client briefings:
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Employment

Hiring non-UK talent
EEA nationals can no longer come and go as they please 
in the UK and their working rights are now regulated by a 
visa process. However, the new Points Based System has 
simplified the process by which firms can employ both EU 
and non-EU nationals alike. 

There is no longer a need to ‘test’ the resident labour 
market or a requirement to hire a suitable ‘settled’ worker 
over a more qualified migrant worker. However, the 
requirement to ensure that the role is ‘genuine’ remains and 
there is currently some uncertainty as to the lengths that 
employers must go to provide evidence of this. We hope for 
further clarification on this point over the coming months. 

Business travel
Not all business travel to and from the EU will require a visa, 
although each member state takes its own view of what 
is a ‘permitted business activity’. For example, business 
visitors to the UK are permitted to gather information and 
attend meetings (for limited periods) by simply entering 
through the e-gates. To undertake such activity in France 
the business traveller must first prove they fall within a work 
authorisation exemption to the French Labour Office. 

Even if the rules of the relevant country may permit 
business travellers to negotiate and sign deals and 
contracts without first obtaining a visa, the financial services 
regulatory overlay must also be taken in to account and 
such apparently legal activity may in fact be a regulated 
activity and therefore prohibited unless the person and the 
firm they represent have the appropriate authorisation. 

Analysing each trip to the EU will incur financial and time 
costs. Prudent UK employers in the financial services sector 
will want to consider how best to avoid the legal, financial, 
reputational and operational risks associated with working 
unlawfully in an EU member state.

See our client briefings: 

See also our podcasts: 

The immigration landscape changed significantly on 1 January 2021, although at present the full effects may not be felt due to Covid-19 travel restrictions.

Beyond Brexit: employment rights and the 
UK-EU Trade Agreement.

Brexit: what does it mean for UK nationals in the EU?

Brexit and the future of UK employment law  
– are changes in the pipeline?
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ESG

The Trade and Co-Operation Agreement (“TCA”) did not 
change the position in respect of ESG investment products 
and underlined that the UK will continue to take a different 
approach to the EU. This had become increasingly clear 
towards the end of 2020 when it was confirmed that the 
FCA and the Treasury would not be onshoring the EU 
Taxonomy and Sustainable Finance Disclosure Regulation 
(“SFDR”). 

For firms which have in-scope products in the UK and 
the EU27 this has given rise to considerable uncertainty. It 
has not been clear what the position will be in the UK and 

this does mean firms are having to deal with differing UK 
and EU27 regulatory approaches to what are often similar 
ranges offered in both jurisdictions.

See our client briefings:

Hannah Jones
Principal Associate
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UK’s roadmap for ESG funds clarified.
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For hedge funds, it is the possibilities for the reform of UK 
regulation and the pivot from regional to global as a result 
of the UK leaving the regulatory ambit of the EU which 
presents opportunities. The EU’s regulatory and legislative 
approach to hedge funds bordered on the hostile. In the UK 
authorities, hedge funds will find a regulatory partner that 
does not view their industry with suspicion or as responsible 
for economic malaise. 

The UK government’s current reviews into the regulation 
and taxation of funds, the overseas fund regime and long 
term asset funds present opportunities for the industry to 
help shape a more proportionate and efficient regulatory 
framework for hedge funds.

If you have views on the future regulation of hedge funds 
which you would like the UK Government to take account 
of but for whatever reason would prefer not to make your 
own submission, we are happy to receive your comments 
and include them in our submissions.

Hedge 
funds

Ben Watford
Partner

T: +44 20 7919 0841 M: +44 782 525 6268
benwatford@eversheds-sutherland.com

HM Treasury’s Review of the UK funds regime: 
a call for input.”

See our Hedge fund hub.

Just as the TCA offered nothing of any great use or interest to the financial services sector generally, it offered nothing of use or interest to the hedge fund industry.

See our client briefings:
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Insurance 
and 

reinsurance

Writing new business
If a UK (re)insurer wishes to do business in the EU27, it will 
need to do so in accordance with EU27 law and regulation. 
This means that, to continue to write new business 
into the EU, a (re)insurer will need to comply with local 
requirements, including creating a local establishment 
(whether this needs be a branch or an entity will depend on 
the local rules and the business plans) and obtaining local 
regulatory authorisation. We note that the vast majority 
of UK (re)insurers with any EU business have already gone 
through the process of establishing underwriting entities in 
another EU jurisdiction.

For EU (re)insurers wishing to continue to write business 
into the UK, the UK has put in place extensive temporary 
transitional regimes, including a 15-month transitional 
period for insurance firms previously exercising their 
Solvency II passport. See Temporary Permissions above.

Running off existing business
The TCA does not make any allowance for ‘grandfathering’ 
of existing insurance business, either in the UK or in the 
EU. For UK insurers who have previously written business 
in the EU, this presents a problem because, by continuing 
to service existing insurance policies from the UK, that 
(re)insurer may be in breach of EU law and regulation 
(depending on the specific activity and member state). 
Conversely, by not continuing to service those policies, the 
(re)insurer might be in breach of UK law and regulation. To 
avoid the regulatory Catch-22, UK (re)insurers have, in the 
main, already taken steps to transfer EU business, by Part VII 
arrangements, to local EU insurance subsidiaries.

For the very small number of UK (re)insurers who haven’t 
transferred EU business to an EU insurer, there is some 
hope in the form of recommendations, published by the 
EU insurance and pensions supervisory authority, EIOPA, in 
February 2019. The main recommendation was that local 
EU regulators should minimise detriment to policyholders 

and beneficiaries, based on the applicable EU and national 
laws, facilitate an orderly run-off of business which become 
unauthorised and avoid prejudicing policyholder rights to 
exercise an option or right in an existing insurance contract 
to realise their pension benefits. 

Whilst not a complete fix, for those (re)insurers who operate 
in jurisdictions which have (or intend to) implement the 
EIOPA recommendations, there is at least the possibility 
that UK (re)insurers will not face sanction if they are only 
running-off existing business. However, it will depend on 
the relevant member state. Member states are not taking 
a uniform approach to the implementation of the EIOPA 
recommendations and not all intend to operate in line with 
the recommendations. This means that, for firms looking 
to run off European business, it is vital that they understand 
what the position will be in the jurisdictions in which they 
have business.

For EU (re)insurers running-off UK business, the UK has put 
in place a Financial Services Contracts Regime (“FSCR”) 
to allow EEA-based firms to run-off existing UK contracts 
and to conduct an orderly exit from the UK market. Unlike 
the TPR, the FSCR does not allow EU (re)insurers to write 
any new business in the UK. The FSCR provides that a 
firm is able to carry on a regulated activity only where it 
is necessary for the performance of a contract entered 
into prior to the end of the TIP, along with certain other 
specified activities. 

The FSCR provides a run-off period of 5 years for non-
insurance contracts and 15 years for insurance contracts.
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Equivalence
Because of the narrow scope of the equivalence regime 
under Solvency II, a EU-UK (re)insurance industry founded 
on equivalence only provides limited benefits. Any benefits 
will mainly be of use to groups which have both a UK and 
EU presence – allowing them to be more streamlined in 
terms of group solvency and supervision. It also assists 
reinsurers looking to access either market.
For the UK insurance industry, any finding of equivalence 
will, in all likelihood, be too little, too late. For insurers 
wishing to continue to do business in the EU, they will have 
to find (and in most cases have already found) an alternative 
way to maintain their business presence/ access. On top 
of that, the ability for the EU to revoke any equivalence 
finding on short notice, potentially, makes it an unreliable 
mechanism on which to base a long-term business plan.

See our client briefings:

The UK-EU trade deal and the end of the Brexit transitional 
period: Implications for insurers and reinsurers.
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Pension 
funds

EU members of UK pension schemes 
The Pension Protection Fund (“PPF”) has confirmed that EU 
members of UK pension schemes will continue to be paid. 
Some UK banks are still suggesting persons resident in the 
EU cannot hold UK bank accounts, so the mechanics of 
paying scheme beneficiaries resident in the EU may still be 
an issue for some schemes. 

Enforcement 
Some non-exclusive jurisdiction clauses will no longer 
be enforceable and will need to be considered on a case 
by case basis. We are aware that the PPF is updating its 
template contingent asset guidance but does not expect 
schemes to update existing documentation.

Pensions law
UK pensions law will be largely unaffected by the TCA.
European equality law will remain embedded in UK law. 
However, there is a possibility that the two might diverge 
going forward. The UK Supreme Court and Court of 
Appeal will be able to depart from EU case law in limited 
circumstances where they consider it is appropriate to 
do so. Sadly, this is unlikely to help with issues like GMP 
equalisation where the UK court has already determined the 
issue.

Regulations are already in place to implement the 
governance requirements of IORP II (the second European 
Pensions Directive). The legislation requires the Pensions 
Regulator to issue a code of practice covering a number 
of new governance processes (including remuneration 
policies and detailed risk assessments). It is possible that 
these requirements could be modified but we will have to 
wait and see what the Regulator’s consultation on its single 
code of practice says.

See our client briefings:

There is little of direct relevance to UK pensions in the TCA, but some points to note are as follows:

Stefanie Sahla-Jones
Principal Associate
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The right returns: Our pensions investment 
newsletter Winter 2021.

Pensions and the end of the Brexit transition period.
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Personal 
responsibility

Prudential carve-out
In the meantime, the parties have also agreed on a 
Prudential Carve-Out, meaning nothing in the TCA shall 
prevent the UK or the EU from adopting or maintaining 
measures for prudential reasons (Article SERVIN.5.39). Such 
measures include:

(a) the protection of investors, depositors, policy-holders 
or persons to whom a fiduciary duty is owed by a financial 
service supplier; and 

(b) ensuring the integrity and stability of a party’s financial 
system (Article SERVIN.5.39 par. 1). 

Under this rule, the EU and the UK may unilaterally set, 
for example, the requirement of prudential authorisations, 
notifications and ongoing supervision in their respective 
jurisdictions. For EU firms wishing to provide financial 
services in the UK, ongoing supervision will undoubtedly 
include meeting the FCA’s threshold conditions – i.e. the 
base line requirements for authorisation to provide financial 
services in the UK. This includes the FCA’s requirements in 
relation to senior managers and material risk takers, as well 
as ensuring adherence to the FCA’s Conduct Rules.

PRA and FCA approaches to regulating  
international firms
Not so coincidentally, on 21 January 2021, the PRA 
published consultation paper CP2/21, “International banks: 
The PRA’s approach to branch and subsidiary supervision on 
its approach to branch and subsidiary supervision” (the “PRA 
Approach”); and on 5 February 2021, the FCA published its 
response to consultation paper CP20/20, “Our Approach 
to International Firms” which relates to firms providing, 
or seeking to provide, financial services which require 
authorisation in the UK (the “FCA Approach”). 

Both documents detail the factors UK regulators will take 
into account in both authorising and then supervising 
international firms. The FCA says its approach is a response 
to an increase in the number of international firms looking 
to be authorised in the UK and the fact that EEA firms 
are no longer able to take advantage of passporting and 
exemptions available under EU law to operate in the UK.

It is highly unlikely that anything that follows in the EU/UK 
Memorandum of Understanding will alter the position.

As mentioned earlier in this briefing, the UK and the EU intend to agree on a Memorandum of Understanding establishing a framework for Financial 
Services Regulatory Cooperation by 31 March 2021. 
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FCA Approach
The FCA Approach is intended to help international firms 
understand the FCA’s expectations as they prepare for their 
applications for full UK authorisation, and to help inform 
decisions about how a firm might structure its businesses 
to provide regulated financial services in the UK. The PRA 
Approach shares a similar purpose for PRA-supervised 
firms, albeit the PRA Approach remains in draft for the 
time being. In the meantime, the FCA Approach provides 
clear indicators as to the regulatory attitude towards the 
supervision of EU and other international firms going 
forwards.

Most firms applying for FCA authorisation will be seeking 
permissions under Part 4A of the Financial Services and 
Markets Act 2000 (FSMA). The relevant minimum standards 
these firms must meet are called threshold conditions. The 
threshold conditions are set out in Schedule 6 to FSMA 
and the FCA’s guidance in the ‘COND’ part of the FCA 
Handbook. The FCA Approach focuses on international 
firms seeking this type of authorisation.

In considering applications and looking at existing firms 
transitioning to full UK authorisation under the Temporary 
Permissions Regime, the FCA says it will pay particular 
attention to certain factors including the role and 
accountability of the firm’s senior management.

The FCA Approach then sets out in more detail some of 
the main considerations that are relevant to the FCA’s 
assessment of international firms, including those operating 
from a UK branch and UK subsidiaries with overseas 
parents. In the section headed “Personnel and decision 
making” the FCA explains that, when considering the 
appropriateness of resources and suitability of the firm, it 
will consider the ability of the firm to comply with the rules 

which give effect to the Senior Managers and Certification 
Regime (SM&CR). In broad terms, these rules require firms 
to have effective governance structures and management 
oversight in place, with clearly defined individual senior 
management accountability. 

Although authorisation decisions will be taken on a case by 
case basis, the FCA typically expects senior managers who 
are directly involved in managing the firm’s UK activities to 
spend an adequate and proportionate amount of their time 
in the UK to ensure those activities are suitably controlled 
(although the FCA acknowledges this may not be required 
of individuals who are based outside the UK and have a 
purely strategic responsibility for the UK branch).

Before authorising an international firm to operate from a 
UK branch, the FCA will also need appropriate assurance 
over the adequacy of the firm’s decision making framework. 
This is both for its activities carried on in the UK branch and 
at the wider, strategic level. The FCA expects individuals 
responsible for the day to day management of the UK 
branch activities to have sufficiently independent decision 
making powers and to exercise independent challenge over 
strategic decisions that affect the wider firm.

As the conduct regulator, the FCA goes on to say in its 
approach that, in considering whether a firm can be 
effectively supervised, it will also consider whether a firm is 
able to ensure compliance with other relevant rules, such 
as the individual conduct rules set out in the FCA’s Code of 
Conduct sourcebook (COCON).

PRA Approach
In a similar vein to the FCA Approach, the PRA Approach 
touches on senior management accountability and, in 
particular, emphasises the need to ensure the approval of 
certain individuals in the parent or in group entities where 
they exercise significant influence over the management 
or conduct of one or more aspects of a firm’s UK regulated 
activities. The PRA Approach also makes similar points to 
the FCA Approach, on the topic of governance and the 
importance of independent decision-making for the UK 
regulated entity.

In our view, the FCA Approach and PRA Approach 
documents are intended to be both a reiteration, and 
a reinforcement, of the regulatory expectations of 
international firms, and it is plain that a firm’s regulated 
activities in the UK could be materially affected if it fails to 
meet the requirements concerning personal responsibility 
and corporate governance, outlined above. 
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Private 
equity

Please see The TCA and Financial Services above for a 
general note on the implications of third country status for 
UK financial services firms.

Ultimately, UK firms have lost their rights of free movement, 
freedom to provide services and freedom of establishment 
across the EU. PE and VC firms raising capital in the EU now 
need to establish fund and management structures in the 
EU or comply with EU and local laws under National Private 
Placement Regimes (“NPPR”), meaning the third country 
requirements of regulatory regimes such as the Alternative 
Investment Fund Managers Directive and the Regulation 
on Sustainability-related Disclosures in the Financial 

Services Sector (where applicable) in relation to the private 
placement of interests in funds with EU investors, as well as 
any additional local requirements that may be imposed by 
individual Member States. For now investment management 
or investment advice can be delegated back to the UK.

There are risks that the EU may seek to restrict delegation 
to third countries (including the UK) in future and AIFMD 
contains provisions, which have not yet been implemented, 
under which NPPR could be terminated and replaced by a 
passporting regime which would require non-EU managers 
to opt in to the full provisions of AIFMD as the sole route to 
raising capital in the EU.
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As mentioned elsewhere in this brochure, financial services are not covered in a meaningful way by the TCA and, whilst the FCA and ESMA have committed 
to cooperate and exchange information in relation to supervision, enforcement and information sharing in relation to investment and asset management 
services, UK private equity (“PE”) and venture capital (“VC”) firms in the UK will be treated as “third country” firms by the EU.
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Retail 
financial 
services

Servicing customers in the EEA
As set out in Equivalence above, the EU’s decisions relating 
to the application of equivalence do not cover core banking 
services (e.g. accepting deposits) or payment services. 
Therefore, whilst talks between the Commission and the 
UK relating to equivalence assessments are ongoing, retail 
banks and other payment service providers should operate 
on the basis that the Commission is unlikely to approve 
many, if any, financial services relevant to retail banking and 
payment services, as equivalent to the EEA. As such, retail 
banks and other payment service providers are unable to 
undertake regulated services in the EEA without appropriate 
local permissions and continuing to do so could amount 
to a regulated activity in that jurisdiction. Seeking local 
guidance on which activities they continue to provide to 
existing customers remains imperative for UK retail banks 
and payment service providers.

EEA firms servicing customers in the UK
Temporary Permissions at point 3 above explains the TPR 
in detail, but in essence it applies to retail banks, payment 
institutions, registered account information service 
providers and electronic money institutions - allowing 
those who were formally operating through a passport 
under the European passport framework (and were 
successfully granted temporary permission to operate in 
the UK) – leeway to do so for up to three years whilst they 
obtain the relevant UK regulatory authorisations (subject to 
extension by the FCA).

Making payments abroad
Since the UK has acceded to the Single Euro Payments 
Area (“SEPA”), retail banks will be able to continue to make 
payments and transfer funds in euros freely across the UK-
EU border and this will not be impacted in any way.
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Sanctions

What are the changes?
The UK and EU agreements reached at the end of the 
transition period did not include a framework for UK and 
EU collaboration in respect of sanctions. Although there 
is alignment between the UK and EU sanctions regimes, 
there are a number of key changes. The most important 
of these relate to the new Office of Financial Sanctions 
Implementation (“OFSI”) licence application process 
and the introduction of a new consolidated list (the “UK 
Consolidated List”). Our client briefing “New Year, New UK 
sanctions regimes” provides an overview of the key changes 
to the UK sanctions regimes and who they apply to.

What challenges do organisations face?
The new UK sanctions regimes mean that there is now a 
greater compliance burden where business activities are 
conducted within, or involve, the UK. 
The addition of the UK Consolidated List means 
organisations will have to take steps to ensure their 
screening policies and procedures now embed this change 
to ensure adequate compliance. A useful document for 
organisations to consider when doing this is the Bridging 
Document, published by OFSI to assist with the processing 
of the changes made to the UK Consolidated List. 
Although the UK autonomous sanctions regime is new in 
comparison to those of the US and EU, compliance should 
still be taken as seriously. 

OFSI has shown its teeth in recent years in respect of 
enforcement actions for breaches of UK sanctions and it is 
anticipated that it will become more active in implementing 
and enforcing the UK sanctions regimes, as the regimes 
start to make their mark. 

Despite there being no major discrepancies between the 
UK and EU sanctions regimes at present, it is vital that 
organisations continue to monitor developments in this 
area and are able to quickly react to developments to 
ensure ongoing compliance. 

See our client briefings:

There were many significant changes when the UK exited the European Union. The sanctions regime did not go untouched, with the end of the Brexit 
transition period marking the start of the official enforcement of the new UK sanctions regimes under the Sanctions and Anti-Money Laundering Act 2018. 

New Year, New UK sanctions regimes.
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Tax

We have summarised the limited form of reporting now 
required to be undertaken by UK intermediaries as well as 
initial observations in relation to the key legal, contractual 
and practical points to consider in our client briefing.

See our client briefings:
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In a low-key statement on the eve of Brexit, the UK HM Revenue & Customs (HMRC) announced the effective repeal 
of the majority of UK tax reporting obligations associated with the EU DAC6 cross-border tax disclosure rules.

UK DAC6 reporting obligations substantively 
removed post-Brexit.
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France

In respect of eligible assets for equity savings plans (“PEA”) 
and equity savings plans intended for the financing of SMEs 
and mid-tier enterprises (“PME-ETI PEA”) the transitional 
measures provide for a nine-month transition period until 
30 September 2021, during which the following continue to 
be eligible assets for PEA and PME-ETI PEA:

 – securities issued by UK companies acquired before 31 
December 2020

 – securities issued by UK companies which fell within the 
PEA limit of 75% of PEA assets being invested in collective 
investment undertakings (“CIUs”), provided that these 
CIUs were eligible assets as at 31 December 2020

 – units or shares of UK UCITS acquired before 31 
December 2020

In respect of retail private equity investment funds (“FCPR”), 
retail venture capital funds (“FCPI”) and retail local 
investment funds (“FIP”) the AMF has adopted temporary 
measures intended to help market participants to 
restructure illiquid asset portfolios without undue haste and 
in the best interests of their investors, while giving investors 
the time to make considered changes to their investments.

In their press release “Brexit: the ACPR reminds UK financial 
institutions (including those located in Gibraltar) of their 
obligations towards customers residing in France” the 
Autorite de Controle Prudentiel et de Resolution (“APCR”) 
has reminded UK and Gibraltar financial institutions 
that they must provide their customers in France with 
personalised information on how their services continue - 
or cease - to be provided in France after 1 January 2021.

The ACPR has also reiterated that contracts concluded 
with British institutions before the UK left the EU remain 
valid and must be executed in good faith. The ACPR will 
perform checks on the content of communications sent to 
customers residing in France.

The Autorite des Marches Financiers (“AMF”) has adopted various transitional measures.
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Germany

In its publication “Information for MiFID firms and asset 
management companies making use of EU passport 
regimes from registered offices in the United Kingdom” 
dated 9 December 2020, BaFin makes clear that only UK 
financial services firms which have obtained licences to 
operate in Germany may write business with new clients 
and that any plans to continue existing client relationships 
without having obtained a license should be discussed 
with BaFin. BaFin will issue cease and desist orders to firms 
which ignore its rules and it will enforce these strictly.

However BaFin has a general rule that the servicing of 
banking and financial services contracts entered into 
between a German customer and a UK firm prior to the 
end of the Brexit transition period can continue without 
the respective UK bank or financial service provider having 
to obtain a license, although BaFin would prefer such 

contracts to be terminated where possible. It should be 
noted that this is only a general rule and that BaFin reviews 
each case individually.

As regards the outsourcing of portfolio management 
and risk management by German capital management 
companies to UK companies, BaFin notes that there is 
a multilateral Memorandum of Understanding in place 
with the FCA so that it such outsourcing can continue, 
provided, of course, that the respective UK company is 
sufficiently licensed. 

In addition, BaFin has issued FAQs on Brexit (available here 
in German language) which are also available in English 
language. Note that the English versions are not up-dated 
as regularly as the German versions. 

The FAQs are structured by the following sections :

 – banks and financial services institutions

 – insurance companies

 – securities Prospectuses 

 – consumers (not available in English)

 – asset Management Companies and Investment Funds
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For BaFin, since 1 January 2021, the UK is a third country like any other non-EEA state and therefore UK financial services firms are subject to the general rules and 
regulations for third county firms. BaFin did not make any general transitional provisions.
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Ireland

The first step for UK financial services firms seeking to 
operate in Ireland is to determine whether or not they 
require authorisation in order to provide the relevant 
service(s) in Ireland. If so, they will then need to make an 
application to the Central Bank of Ireland (“CBI”).

There are certain financial services that do not currently 
require authorisation/licencing. For example, there is 
no requirement for authorisation in order to carry on 
commercial lending. In addition, the “safe harbour” 
exemption under Directive 2014/65/EU (MiFID) and 
the European Union (Markets in Financial Instruments) 
Regulations 2017 may apply and, subject to certain 
limitations, gives third country firms (including UK firms) 
the option to provide investment services in Ireland without 
having to obtain authorisation as an investment firm. In the 
case of insurance, the CBI and the Department of Finance 
have worked together to establish a Temporary Run-Off 
Regime (TRR) for UK and Gibraltar registered insurers and 
insurance intermediaries.

Under Title VIII of Regulation 200/2014 (“MiFIR”) third 
country firms (including UK firms) may be able to provide 
services to professional clients and eligible counterparties 
in the EEA, by registering with ESMA. However, the ability to 
register as a third country firm with access is dependent on 
ESMA having issued a decision on equivalence and having 
entered into a co-operation agreement with the relevant 
competent authority in accordance with Article 47 of MiFIR. 
To date, no such equivalence decision has been made.
The TCA does not prohibit ‘reverse solicitation’, and there is 
no express reference to the concept of reverse solicitation 
generally in Irish law. Instead the concept is derived from 
consideration of whether a firm may be deemed to be 
operating in Ireland under the relevant financial services 
legislation. 

There is a Brexit hub on the CBI website with advice to 
stakeholders on Brexit-related matters and a number 
of FAQs including one providing general information 
to financial services firms considering relocating their 
operations from the UK to Ireland.
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Until a memorandum of understanding (MoU) is agreed between the EU and the UK and in the absence of a financial services equivalence decision, 
the position in Ireland for financial services firms is effectively as if there had been a no-deal Brexit.
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Italy

These measures ensure:

 –  continuity of provision of services by intermediaries which 
applied for authorisation to operate in Italy before the 
decree entered into force

 –  orderly management of the run-off of existing contracts 
by intermediaries which are ceasing operations

During this grace period – from 1 January 2021 until 
the earlier of obtaining authorisation or 30 June 2021 - 
these intermediaries are not permitted to enter into new 
contracts or modify existing ones. UK investment service 
providers must ensure clients have adequate information on 
the effects of Brexit.

Should a UK financial services firm be declined for 
authorisation or not obtain authorisation during the grace 
period they will have three months to wind down their 
activities and return funds to their clients.

The clients of UK financial intermediaries which operate 
in Italy through the establishment of branches will be 
protected both by the Italian compensation scheme and by 
the Italian alternative dispute resolution system (“ACF”)

CONSOB, Bank of Italy and IVASS have issued guidance for 
UK intermediaries continuing to operate in Italy and their 
customers:

 –  CONSOB: Measures concerning clients of the British 
Financial Intermediaries operating in Italy related to Brexit 
contained in Decree Law No. 183 of 31 December 2020

 –  Bank of Italy: Communication to UK intermediaries 
operating in Italy regarding the Brexit provisions 
contained in Legislative Decree No 183/2020

 –  Bank of Italy: Communication to customers of British 
intermediaries operating in Italy

 –  IVASS: Brexit - provisions introduced by decree-law No. 
183/2020 called “Milleproroghe”

Matteo Catenacci
Partner

T: +39 02 892 871 M: +39 02 892 871 
matteocatenacci@eversheds-sutherland.it

By a decree dated 31 December 2020 (which will be formalised as statute law in due course), CONSOB introduced a transitional regime which permits those UK 
financial services firms and banks which applied for authorisation by CONSOB, the Bank of Italy or IVASS (The Institute of Insurance Supervision) prior to the end of the 
TIP to continue to operate in Italy pending obtaining authorisation, subject to certain limitations. 
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Luxembourg

Third country regime
While the EU has not made an equivalence decision under 
article 47(1) of Regulation (EU) No 600/2014 (“MIFiR”), in 
Luxembourg, a third-country firm can provide investment 
services, investment activities or ancillary services in 
Luxembourg to eligible counterparties and professional 
clients per se without setting up a branch in Luxembourg, 
subject to conditions set out in Circular CSSF 19/716 (as 
amended by Circular CSSF 20/743).

By Regulation 20-09 the CSSF recognises UK supervision 
and authorisation rules as equivalent to Luxembourg Law 
of 5 April on 1993 on the financial sector, thus allowing 
UK firms to benefit from the third-country regime 
in Luxembourg.

Reverse solicitation 
By Chapter III of Circular CSSF 19/716 (as amended by 
Circular CSSF 20/743), the CSSF permits third country 
firms, including the UK firms, to provide investment 
services to every kind of client (including retail clients) on 
a reverse-solicitation basis without setting up a branch in 
Luxembourg. 

See our client briefings:

Marta Gajos
Associate

T: +35 22 786 4699
martagajos@eversheds-sutherland.com

Jose Pascual
Managing Partner, Luxembourg

T: +35 22 786 4695 M: + 35 26 6174 3028
josepascual@eversheds-sutherland.com

CSSF: The UK deemed equivalent in Luxembourg for the 
application of third-country regime under MiFIR.

CSSF publishes passporting requirements applicable to 
UK investment funds and fund managers after the end of 
the transition period.
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Netherlands

The Minister stated that financial institutions in the UK 
would lose their European Passport when the transitional 
period ends. The Minister also indicated that the key 
instrument for the provision of financial services will be the 
equivalence of the current regulatory frameworks of the EU 
and the UK. See Equivalence above.

The Dutch government will take the proposed 
memorandum of understanding on financial services 
between the EU and the UK as the basis for further 
cooperation on equivalence and supervision.

In January 2020, when legal Brexit occurred, the Dutch 
government proposed a temporary transitional regime 
for UK investment firms. Currently, however, the Dutch 
government does not consider it necessary to implement 
this. The government feels that financial institutions have 

had sufficient time to amend contracts and/or relocate 
activities and to prepare themselves. The Ministry of 
Finance will review the adequacy of the current Dutch 
third country regime for investment firms together with the 
Dutch Central Bank (De Nederlandsche Bank, DNB) and 
the Netherlands Authority for Financial Markets (Autoriteit 
Financiële Markten, AFM).

The European Commission has made a temporary 
equivalence decision for the framework of central clearing 
Parties in the UK. The Dutch government, however, stated 
that it does not expect any further equivalence decisions in 
the short term.

With regard to Dutch financial regulation, UK financial 
institutions will be treated as third country institutions until 
further notice. The Ministry of Finance, DNB and AFM will 

monitor the developments in the financial markets and 
supervised institutions with increased intensity as any new 
and unexpected obstacles may occur.

See our client briefings:

Gidget Brugman
Partner

T: +31 20 5600 567
gidgetbrugman@eversheds-sutherland.com

On 27 December 2020, the Dutch Minister of Foreign Affairs sent a letter (in Dutch) to the Dutch Parliament on the Trade and Cooperation 
Agreement (TCA) reached on 24 December 2020 between the European Union (EU) and the United Kingdom (UK) on their future relationship.

Reverse solicitation in the Netherlands.
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Spain

Under the Royal Decree Law 38/2020 of 29 December (the 
“Royal Decree Law”) financial services contracts entered 
into prior to the end of the TIP between UK financial 
services firms and persons resident in Spain remain valid 
and UK firms can continue to service those contracts until 
31 December 2021 without any additional authorisation 
from the CNMV provided that they do not:

 – enter into new contracts

 – substantially amend the contracts

 – provide new services or alter the essential obligations of 
the parties

 – engage in regulated activities when servicing contracts 

The Royal Decree Law also provides for a transitional 
period until 30 June 2021 during which UK firms can take 
the steps required to terminate or assign contracts entered 
into prior to the end of the TIP, including those which they 
cannot service under the Royal Decree Law to entities duly 
authorised to provide financial services in Spain.

Beatriz Sanchez Rodriguez
Lawyer

bsanchez@eversheds-sutherland.es

Teresa Villarroya
Lawyer

T: +34 91 429 43 33 
tvillarroya@eversheds-sutherland.es
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How Eversheds 
Sutherland  

can help

Eversheds Sutherland is one of the world’s largest law firms with 68 offices in 32 countries. We are ranked by General Counsel in the Acritas Annual Global Elite Law 
Firm Brand Index as one of the leading global law firms for client service and innovation and are the number 1 ranked law firm brand in the UK. Financial services is our 
biggest industry sector accounting for approximately one third of our global revenue, and we are trusted adviser to most of the world’s largest banks, asset managers 
and insurance companies. We are also a tier 1 fintech practice.

We also have deep sector experience 
in other areas such as competition, 
employment, labour law and pensions 
and corporate real estate and portfolio 
management. In 2019 we launched 
Konexo, a division of Eversheds 
Sutherland, as a global alternative legal 
and compliance services provider.

 Technology: 
data, AI, cloud; 

blockchain, 
crypto-assets and 
distributed ledger 

technology; 
digital and 
operational 
resilience; 
payments

Investigations 
and disputes

Asset 
management 

and funds

FS M&A, investments 
and corporate

Banking & finance

Insurance

ESG and sustainable 
finance

Private capital advising 
product providers, 

institutional investors 
and alternative 

sources of finance 
in the execution 

and management of 
their private capital 

strategies throughout 
the investment lifecycle
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